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Lausanne, 9 September 2013 

 

 

OECD Model Tax Convention: Tax Treaty Treatment of Termination Payments 

 

Dear Sirs, 

 

We refer to your Discussion Draft on the above topic and are writing to provide our feedback. 

 

This letter has been drafted by some of the KPMG Partners and Directors from the International 

Executive Services Practice of KPMG in Switzerland.  Our representative client base includes 

several very large multinational employers who together have global workforces numbering 

hundreds of thousands of employees and which collectively have over 5,000 cross-border 

employees in over 100 countries at any time during the year.  Typically, we are asked to provide 

tax advice on 3 or more cross-border termination cases each week.  As such we encounter many 

practical and unclear situations on a regular basis. 

 

General comments 

 

We are broadly in agreement with most of recommendations proposed.  We do, however, feel 

that there is a need for some additional clarification in certain areas and that some of the 

proposals may be difficult to administer from a practical perspective or the wording as drafted 

might lead to cases of potential abuse.   

 

We have set out below our thoughts on some of the areas where we believe additional guidance 

is required or where we feel the current proposals might be improved.  The numbering below is 

in reference to the numbering used in your draft text. 

 

As currently drafted, we believe that in certain areas there is too much discretion for payments 

to be allocated according to “facts and circumstances”.  In our view we would prefer simpler 

clearer allocation principles to avoid instances of tax abuse or over aggressive taxing authorities 

creating double taxation situations. 
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Need for a further definition 

 

Some of the current draft wording refers to the “State in which the relevant employment was 

exercised when the employment was terminated”.  For the avoidance of doubt/abuse we think 

that this terminology should be clarified through the use of examples. 

 

For example we would suggest inserting wording similar to: 

 

The State in which the relevant employment was exercised is considered to be the State 

in which the employee was most recently assigned to work on a regular basis.  The 

following examples are intended to demonstrate the intention of this statement: 

 

1. An employee on a business trip or short-term assignment of less than six months to 

another State at the time of termination would not constitute a change to the State in 

which the employee exercised employment. 

 

2. Where an employee is assigned for a period of six months or more to work in 

another State the employment would be considered to be exercised in the other 

State, even if the employee is terminated before having spent six months in the 

other State (provided that the intention at the time of posting was not to terminate 

the employment).  

 

3. The temporary recall of an employee to a Head Office or employing office in a 

different State to notify the employee of termination of employment would not 

constitute a change to the State in which the employee exercised employment. 

 

Paragraph 2.5 – Payment for unused holidays or sick leave 

 

This paragraph seems overly complex.  Whilst in theory we would agree that an exact allocation 

is preferable, in practice when employment periods may have spanned 35 years or more, 

employment may have been performed in several countries with data potentially held in 

different HR information systems, the practicalities of obtaining the information to do these 

calculations could be enormous for some employers. 

 

Rather than allow the choice for the employer to find the data and do a precise allocation (or the 

tax authorities to insist on taxing all of the payment in the absence of an exact allocation) we 

would prefer a clear tax/no tax decision.  We see no basis for further complicating this by 

allocating the income to where the employee was working during the last 12 months of 

employment. 

 

Recommendation 

 

Our recommendation is:  Accrued holiday or sick leave payments should be taxed in the State 

where the relevant employment was exercised when the employment was terminated.  Where 

the accrued holiday or sick leave payments have previously been taxed by another States on an 
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accruals basis relating to services performed in that State, the State in which the relevant 

employment was exercised when the employment was terminated shall grant relief from double 

taxation. 

 

2.6 Payment in lieu of notice of termination 

 

We believe that there could be considerable disagreement as to “where it is reasonable to 

assume that the employee would have worked during the period of notice”. 

 

Example 

 

X, a national of State J is on assignment from State A to State B on a 2-3 year 

assignment.  X has remained an employee of a company based in State A and his 

assignment agreement states that the employee is expected to return to the employment 

in State A at the end of his assignment.  The assignment ends during the 2-3 year period 

but no job exists for X in State A.  X is notified that his employment is being 

terminated.  X decides to relocate to State J half way through the notice period. 

 

Under the above example it is unclear whether: 

 

The employee would be expected to work out his current notice period on assignment in 

State B or whether, having completed the assignment, he would be expected to work out 

his notice period in State A for his employer.  The employee may decide that the best 

chances of finding employment are actually in his country of nationality and return to 

State J during the notice period.  

 

Recommendation  

 

Our recommendation is:  Payments in lieu of notice shall be taxed in the State where the 

relevant employment was exercised when the employment was terminated. 

 

2.7 Severance payment 

 

Our experience is that Severance payments are calculated by different companies based on 

different criteria.  Some multinationals will calculate and pay severance payments based on 

group service periods, others may calculate it based on service with the last employing company 

in the group (especially in cases of local to local transfers).  Other payments may be made by 

reference to local employment laws. 

 

We believe that where a payment has been calculated by reference to any period of service 

(whether that be group service, local company service or by reference to employment law 

service requirements) then it is correct to tax the payment according to basis on which the 

calculation has been made. 
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Recommendation 

 

Our recommendation is:  Severance payments shall be taxed in the State where the relevant 

employment was exercised when the employment was terminated.  Where severance payments 

are attributable to periods of service performed in more than one State, other States may tax the 

part of the severance payment attributable to services performed in that State and the State in 

which the relevant employment was exercised when the employment was terminated shall give 

relief against double taxation. 

 

2.9 Non-competition payments 

 

It is not uncommon for former employees to live in different countries during non-competition 

periods.  We believe that the wording should be clarified to make clear that only the earnings 

attributable to the pro-rated earnings period when the employee lived in a State should be taxed 

by that State. 

 

Recommendation 

 

We would consider rewording 2.9 to say: 

 

“....it will usually only be taxable in the State where the recipient resides.  Where the recipient 

resides in more than one State during the non-compete period the payment should be attributed 

to the States of residence according to the earnings periods over which the non-compete  

payments relate....” 

  

2.12 Payment under an incentive compensation agreement 

 

We would suggest changing the wording “stock-options in particular” to “equity compensation 

or other long-term incentive awards such as stock-options”.  We believe that the intention is that 

such wording should also cover items such as deferred or restricted or performance based equity 

award programmes and cash long-term incentive plans. 

 

2.13 Fringe benefits 

 

Many cases involve employees who are on assignment at the time of their termination.  It is not 

uncommon for employers to continue to provide assignment fringe benefits such as housing and 

schooling for some months after the termination date. For the avoidance of doubt we would 

suggest expanding the categories of Fringe benefits to include assignment related allowances.  

We would also suggest removing the sentence “Absent facts and circumstances....” 

 

Recommendation 

 

We would consider rewording 2.13 to say: 
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“An employee may be entitled to continue to receive certain fringe benefits or allowances after 

termination of employment such as medical or life insurance, the services of an employment 

consultant or outplacement agency or in some cases ongoing assignment benefits or 

allowances.  Such fringe benefits or allowances should be considered to be remuneration 

covered by the Article which is derived from the State where the employment was exercised 

when the employment was terminated.” 

 

2.16 Partial retirement payments 

 

We believe that there are the same potential discrepancies as with Payment in lieu of notice of 

termination regarding “where it is reasonable to assume that the employee would have 

worked”. 

 

Recommendation  

 

Our recommendation would be that the employee is taxed in the State of residence at the time of 

termination unless the employee establishes residence in another State during the notice period 

in which case the payment should be pro-rated according to the residence periods and taxed 

accordingly. 

 

Clarification required 

 

In some instances we see employers make salary continuation payments after the end of the 

employment through to the former employee’s normal retirement age as a form of “bridging 

payment” through to retirement.  We believe that such payments should be included in this 

section. 

 

Recommendation 

 

We would consider rewording 2.16 to say: 

 

“As part of a transitional arrangement leading to retirement an employee.....Where the salary 

or other payment is made by an employer or former employer..... the remuneration is still 

received by virtue....” 

 

Yours sincerely 

 

KPMG SA 

 

 

 

 

John Carver Judith Mitchell 

Partner Partner 

 


